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Abstract

While South Africa’s political transformation has been lauded internationally, one of the greatest challenges facing the
post-apartheid democratic government is undocumented immigration. There has been a xenophobic tendency to stigmatise
immigrants, particularly those from other African countries as criminals, as people who undermine economic development
and take jobs from locals. The aim of this paper is to critically review changing policies towards undocumented migration
in post-apartheid South Africa. More specifically, the paper will present a historical context to migration; question whether
there are millions of illegal immigrants in South Africa; identify reasons for the increasing influx of migrants into the
country; analyse the rise of xenophobia in the Republic; discuss problems associated with migrants; and assess changing
immigration policies. The main reason for leaving their home countries was a lack of employment opportunities. Therefore
the migrants could be regarded as economic refugees.

Introduction

The process of globalisation and the inevitable expansion of
markets, transportation, communication, capital and skills
have challenged the geographic hegemony of national gov-
ernments (Centre for Development Enterprise, 1997b, p. 17).
South Africa has not been immune to these trends. Geo-
graphically, the end of apartheid and international sanctions
also led to the demise of South Africa’s fortified boundaries.

In post-apartheid South Africa there is an increased flow
of people, goods and ideas into the country, albeit not al-
ways easily, cheaply or legally (Klotz, 2000, p. 831). As
emphasised by Weiner and Munz (1997, p. 25) geographic
and social mobility are crucial elements characterising open
societies. After decades of isolation, South Africa has be-
come a sought after tourist and immigration destination, in
a period when social, political and economic uncertainty
and insecurity has become pronounced in Southern Africa
(South African Human Rights Commission, 1999, p. 4). As
the new South Africa seeks integration and greater partic-
ipation in the global economy and in world politics, there
is a contradictory trend towards exclusivity in respect of its
immigration policy (Reitzes, 1995; Croucher, 1998; Crush,
1999; Akokpari, 2000; Klotz, 2000). A similar trend has
emerged in North America and western Europe (Black 1996;
Jonas, 1996; Sassen, 1996) It has been suggested that in
order to become part of the competitive global economy
South Africa must give due consideration to the opening of
its borders to trade, industry, culture, communications and
capital, and the movement of people which must inevitably
follow (Centre for Development Enterprise, 1997a, p. 23).

However, in South Africa there has been a xenopho-
bic tendency to stigmatise immigrants, particularly those
from other African countries as criminals, as people who

undermine economic development and take jobs from lo-
cals. There are many fallacies and false presumptions about
illegal immigrants in South Africa because this form of mi-
gration is often clandestine or undocumented (Plender,1986,
p. 546), and the International Labour Organisation (ILO) has
referred to it as ‘irregular’ migration (Cohen, 1991).

It is possible to differentiate between three categories of
undocumented migrants. The first category refers to those
who enter the country without valid documents. The second
refers to migrants who enter the country legally but stay on
after the expiry of their visas. The third category refers to
refugees and asylum seekers who generally have documents
or their documents are being processed and they have a legal
right to be in South Africa (Lorgat, 1998). The focus of this
paper is on the first two categories.

For the purpose of this paper, and in contrast to other
papers in this volume, the term ‘refugee’ is used in a broader
context than the legal definition of the 1951 Geneva Con-
vention which was formulated in response those displaced in
Europe as a result of the Second World War. However, since
the 1970s refugees from Africa, Asia and Latin America be-
gan to move in large numbers to western countries, adding a
‘north-south dimension’ (Cohen, 1991, p. 158). While com-
monly associated with those fleeing political persecution in
terms of the 1951 United Nations Convention Relating to the
Status of Refugees, in recent years there has been increasing
realisation that those escaping from poverty and destitution
could be called ‘economic refugees’. Consequently, in re-
cent years the distinction between undocumented migrants
and refugees has become blurred (Harris, 1995; Sassen,
1996).

According to Harris (1995, p. 119) worker migrants are
viewed a people in flight from poverty, and those seeking
asylum are all too often regarded as ‘economic migrants’
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who are really also fleeing poverty. The burgeoning of
refugees from developing countries was a result of cur-
rent global environmental chaos as triggered by elements
such as ecostress, insecurity and poverty (Odipo, 1999,
p. 559). In fact the majority seeking asylum from develop-
ing countries are defined as ‘economic migrants’ and are
therefore governed by immigration, not refugee law (Har-
ris, 1995, p. 128). Harris (1995, p. 189) contends that the
persistence of the idea that poverty drives out unskilled
migrants from developing to developed countries is extra-
ordinary. They are, it seems, really refugees, expelled by
economic processes. Sassen (1996) has similarly pointed
out that economic refugees are driven by larger geopolitical
and transnational economic dynamics (p. 66) which produce
conditions under which poverty, or lack of opportunities
for advancement can be activated as migration push factors
(p. 76). Significantly, the Human Rights Watch, an NGO has
recommended to the United Nations Economic and Social
Council Commission on Human Rights that the 1951 Con-
vention should be revised in order to make it ‘more relevant’
to modern day migration challenges.2

Drawing from the burgeoning published literature, re-
search reports, government documents and newspaper ar-
ticles on migration in South Africa in the 1990s, the aim
of this paper is to critically review changing policies to-
wards undocumented migrants or economic refugees in post-
apartheid South Africa. The integration of South Africa into
the world economy (at a time when government officials
insist that there is no alternative to globalisation) calls for
a creative rethinking of its immigration policy to recognise
and accommodate the rapid economic internationalisation
and its increased participation in African and world affairs.
More specifically, the paper will present a historical context
to migration; question whether there are millions of illegal
migrants in South Africa; identify reasons for the increasing
influx of migrants into the country; analyse the rise of xeno
phobia in the Republic; discuss problems associated with
migrants; and assess changing immigration policies.

Historical context

The migration of workers from other parts of Africa to South
Africa has a long history (Davies and Head, 1995). At the
regional level undocumented migration is closely related to
‘South Africa’s racially exclusive immigration legislation’
(Peberdy, 1997, p. 1). According to Peberdy (1997, pp. 2–3):

Ignoring the history of black immigration to South Africa
obscures the legacy of South Africa’s racist immigration
legislation that prevented black people from becoming
immigrants and which established the migratory pat-
terns of today. It denies South Africa’s long standing
economic and political links with the region.

Historically, the mining and agriculture sectors in South
Africa have been dependent on migrant labour from southern
African countries. In fact much of South Africa’s mineral
(and natural) wealth has been produced on the backs of
migrant mine workers (Jeeves, 1985; Murray, 1995). Fur-

thermore, the historical influx of migrants to South Africa
has created a high proportion of rightless non-citizens,
despite their length of residence which sometimes spans gen-
eration (Reitzes, 1997). Census data from 1911 reveals that
more than 6 percent of the population comprised non-South
Africans from the region. In 1961 there were approximately
836,000 regional migrants in South Africa (Peberdy, 1997).

The apartheid government subtly encouraged or turned
a blind eye to clandestine migration in order to ensure an
abundant supply of cheap labour, but was opposed to black
migrants applying for citizenship. The Aliens Control Act
of 1991 was based on a 1913 act that excluded blacks and
was amended in 1930 and 1937 to exclude Jews. Between
1913 and 1986 black people could only enter South Africa
illegally or as contract workers as they were not allowed to
apply for temporary or permanent resident permits (Peberdy
and Crush, 1998b). The racist orientation of South African
immigration policy became very evident when the govern-
ment welcomed whites from neighbouring states in Southern
Africa who felt threatened by white majority rule (Crush,
2000). Between 1960 and 1980, skilled and semi-skilled
white migrants from Zambia, Kenya and Zimbabwe were
given citizenship to boost the local population (Peberdy,
1997).

Crush (1996) has presented further compelling evidence
that suggests that the Aliens Control Act was being im-
plemented in a racially discriminatory manner in the post-
apartheid era. In the first quarter of 1996 about 130,000
visitors to South Africa remained in the country after their
visas had expired, and this included 12,000 from the UK, 11
000 from Germany, 3000 from the US, and about 1000 from
Australia, Belgium, Switzerland and Taiwan, respectively.
A very small proportion of these people were arrested and
deported – 23 from the UK, 13 from Germany, 8 from the
US, 4 from Australia, 2 from Belgium and 1 from Switzer-
land. In 1995 ninety eight percent of deportations were to
southern African countries.

Numbers do not add up

According to Cohen (1997) there are two main forms of un-
documented labour movement (i) overstaying after expiry of
visas, and (ii) wilful unlawful entry. The first reflects the
practical challenge of regulating the movement of millions
of people. With reference to

deliberate illegal entrants, there is increasing evidence
of organisation. Large sums of money change hands, en-
try certificates and visas are forged and border guards
are bribed. Often travel and shipping agents are in-
volved... The authorities are often counter-pressured by
employers and illegal workers on the one hand and pub-
lic opinion and demands for job protection on the other.
These political pressures often result in bizarre and
exaggerated estimates of illegals (Cohen, 1997, p. 2).

Given its covert nature, estimates of the number of illegal
immigrants in South Africa vary widely. However, in 1990
the South African Yearbook indicated that there were about
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1,2 million illegal immigrants in the country, in 1991 the
estimate was 2 million, in 1992 it was 2,5 million, 3 million
in 1993, and 5 million in 1994 (Minnaar et al., 1995, p. 33).
The accuracy of these exaggerated figures has been ques-
tioned. Steven Friedman, Director of the Centre for Policy
Studies at the University of Witwatersrand, encapsulates this
in the following statement:

Officials, politicians and the police regularly trot out
‘figures’ on immigrants to justify action against them.
But the numbers owe more to imagination than to calcu-
lation. We are told that we have up to eight million illegal
immigrants. But, since illegals spend much of their time
evading those who do the counting, how do they know?
Interviews with those who produce the estimates show
that they are, at best, guessing. Much the same can be
said of claims that illegals cost the country millions of
rands a year. The estimators rarely say how they arrive
at these figures [Sunday Times, 22/10/95].
The figures most often quoted by the media, police and

politicians were that based on a flawed study by the Human
Science Research Council (HSRC) in 1995. Markdata, the
polling wing of the HSRC asked a sample of representative
South Africans the following question: ‘Do any people who
are not SA citizens live in the houses around this property?
If yes, how many?’ According to Markdata their sample
respondents knew 9.1 million foreigners. The researchers
subtracted the number of foreigners who were legally in the
country, and concluded that there were between 2.4 and 5.1
million people who were in the country illegally (Crush,
1997). Crush (1997, p. 1) identified a number of flaws in
the HSRC’s methodology:

First it assumes that every South African has perfect
knowledge of the citizenship of his or her neighbours, an
audacious proposition at best. Second, it assumes that
everyone asked would interpret the phrase ’around this
property’ in exactly the same way. Third, it does not ad-
just for the very real possibility of double counting if the
same person is known to more than one South African.
The answers do not reflect real numbers but instead the
myriad impressions, prejudices, rumour and variable
local knowledge of respondents.
In addition to those who enter the country illegally, there

were many migrants who entered the country legitimately,
with visas or work permits. Once their permits lapse, they
join the ranks of illegal aliens (Hansard, 24/8/94, col. 274).
The more immediate nature of the problem is revealed by
deportation figures. In 1988, 44,225 migrants were deported,
and by 1993 the figure had increased to 96,515 (Hansard,
8/8/94, cols. 111–112). The majority of migrants came from
southern African countries, especially Mozambique and
Zimbabwe. However, Crush (1999, p. 4) cautions that there
may not necessarily be a connection between the increase
in deportation numbers and the escalation in unauthorised
migrants:

First, the rising figures reflect the intensity of polic-
ing and the resources put into deportation. Second, the
figures do not take into account the fact that many un-
documented migrants are arrested and deported more

than once in any one-year period... Third, the national
background of deportees is no guide to the national
breakdown of the undocumented population. Mozam-
bicans, in particular, are easy and cheap targets for
the police and are particularly vulnerable to arrest and
mass deportation. Fourth, the police target inner-city ar-
eas and employment sites (such as construction sites) in
arresting undocumented migrants.

In spite of the flaws, the discredited HSRC figures are
still quoted by politicians, immigration officials and the po-
lice as part of a bellicose, anti-immigrant rhetoric disguised
as a concern for the well-being of South Africans (Crush,
1999, p. 5).

Reasons for coming to South Africa

Most immigrants come to South Africa to escape the poverty
and destitution in their own countries, as well as civil
wars and political instability. A key concern is the poverty,
violence and underdevelopment that engulf many African
countries. According to the World Bank the countries sur-
rounding South Africa, with the exception of Namibia and
Botswana, are among the poorest in the world (World Bank,
1999). As with the rest of Africa, the artificiality of some of
the international borders, the political instability of several
regions and the paucity of administrative resources when
compared with the lengths of the borders and the num-
bers of migrants involved, have contributed to an escalation
in the number of illegals entering South Africa (Plender,
1986, p. 546). In a recent review of population migration
in the third world Parnwell (1993, p. 53) made the following
conclusion with regard to illegal migration:

Where there are wide differentials in income levels and
economic opportunities, considerable flows of popula-
tion can be expected to result. Where such differentials
occur between neighbouring countries ... firm restric-
tions on the volume of movement between these countries
are also likely to be in force. For many, however, the
lure of economic opportunities (or their own economic
plight) may be such that they may be willing to take the
risk of arrest and even imprisonment to avail themselves
of these opportunities by illegal means.

Reitzes (1997, p. 14) drew a similar conclusion with
reference to migration to South Africa:

The compulsion to migrate is associated with a multi-
plicity of development and human rights issues in the
southern African region, such as drought, higher popu-
lation than economic growth, lack of natural, human and
institutional resources and capacity, famine, environ-
mental degradation, domestic political instability, debt,
and unemployment. Similarly, the resistance of South
Africa to the influx of migrants is informed by the same
concerns. This suggests that it would be more appropri-
ate to understand trans-boundary migration as primarily
a development issue, and not as a security issue...

The Minister of Home Affairs, Chief Buthelezi, iden-
tified three reasons, which lead to an increase in illegal
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migrants: (i) South Africa was economically advanced com-
pared to its neighbours; (ii) South African employers were
exploiting the vulnerability of the illegals at the expense of
local labour; (iii) Historically and economically the coun-
tries in southern Africa have been inextricably linked with
the Republic, and this inevitably has an effect on the influx
of foreigners to this country (Hansard, 24/8/94, col. 273).

Recent surveys have revealed that the migrants to South
Africa had a reasonably good education, as well as vo-
cational experience and skills, and the main reason for
leaving the home country was a lack of employment op-
portunities. Therefore, the migrants could be referred to as
‘economic refugees’. Interviews conducted with 2300 peo-
ple in Lesotho, Zimbabwe and Mozambique by the South
African Migration Project (SAMP)3 revealed that the major-
ity had visited South Africa legally. More specifically, 90%
had entered through formal border posts, 89 percent had
passports and 72% had visas. Although agreeing that the cost
of living as well as health care in South Africa was cheaper,
and job opportunities were available, the majority preferred
to live in their own country (McDonald et al., 1998).

Although most of the migrants were gainfully employed
in South Africa, the potential contribution they could make
to the local economy was limited by the fact that many were
not engaged in the activity for which they were trained or
skilled (Maharaj and Moodley, 2000; McDonald, 2000). In
1996, Ravi Moodley, President of the Institute of Artisans
stated that the migrants were a ‘regional asset’ and their
skills and entrepreneurial spirit should be harnessed as this
will help boost the southern African economy more than
any government policy (Centre for Development Enterprise,
1997a).

As a result of their illegal status migrants were subject
to high levels of exploitation and they led a tenuous ex-
istence. In interviews in Durban employers conceded that
the migrants worked harder than locals and for lower than
average wages. This fuelled the perception that they were
undermining the opportunities of South African citizens
(Maharaj and Moodley, 2000). Consequently, the contri-
butions of migrants to the development of the country are
often ignored. This skewed understanding of immigration
and the consequent policy that flow from it is in contrast
with international experiences which shows that migration is
a function of larger geopolitical and transnational economic
dynamics (Crush and McDonald, 2000).

International experience (Harris, 1995; Bouillon, 1998)
also shows that immigrants contribute more to the economic
development of their host countries than we are made to
believe in South Africa:

Studies have shown that immigrants are, in fact, net
contributors, not parasites. Immigrants are, on aver-
age, healthier, more energetic and better educated than
people in the host population. Consequently, they draw
comparatively less on social welfare and other social
services. Many pay tax and, through their entrepre-
neurship, make a positive injection into local economic
development (Meintjies, 1998, p. 20).

Until recently, this was an under researched area. How-
ever, as early as October 1995, research done by the Centre
for Developing Business at the University of Witwatersrand
revealed that

immigrants are often engaged energetically in wealth
creating work. Township residents who want their car
fixed on a public holiday will reputedly find that a
Mozambican is the only mechanic willing and able to
do it - and people from neighbouring states are said to
dominate informal trade in parts of Gauteng (Sunday
Times, 22/10/95).
The following vignette from the Sunday Times (28/5/00)

illustrates the capacity of migrants to survive and succeed
under difficult circumstances:

Not long ago Nigerian immigrant Michael Inegbese was
selling potato chips on a pavement near Cape Town’s
central taxi rank. Now just five years after the 35-year
old accountant arrived in South Africa in search of a bet-
ter life, he owns a successful business selling cellphones
and accessories in a city centre shop. Inegbese is one of
a growing number of African immigrants in South Africa
who has succeeded in prospering against difficult odds.
Success did not come easy for Inegbese. Like thousands
of other immigrants, he has had to grapple with prej-
udice, xenophobia and preconceived notions about his
character. ‘I am Nigerian so, for most, that means being
a drug dealer’, he says, referring to the reputation built
up in many South African city centres by Nigerian drug
merchants... Inegbese business has since thrived... He is
also about to start an internet and hopes to increase his
number of SA employees from 5 to 10.
Migrants entered the country very easily because of the

porosity of borders that extended for 7000 km. According
to the South African National Defence Force, it apprehends
only one out of every four people who cross (Minnaar et al.,
1995, p. 35). As a result of political and humanitarian con-
siderations the electrified fences on the Zimbabwean and
Mozambican borders were not being used (Hough, 1995), as
this was likely to conflict with Constitutional provisions such
as protection of life and physical security, and prohibition
of cruel and unusual treatment (Weigel, 2000, p. 6). The
harbours and airports were easy entry points. There were
also serious staff shortages at border posts and immigration
offices throughout the country (Minnaar et al., 1995).

There was also evidence that some Home Affairs and Im-
migration Officials were involved in corruption and bribery,
especially supplying counterfeit travel and identity doc-
uments (Mercury, 15/8/95). The South African Human
Rights Commission (SAHRC) succinctly summarised the
susceptibility to corruption associated with officials who are
responsible for controlling immigration:

Our immigration control regime is highly open to cor-
ruption. Reports show that some officials sell documents
to immigrants who do not qualify - in one case they are
said to do so in a way which binds labourers to farmers
in a feudal relationship. Allegations have been made that
political parties register immigrants as voters to increase
their share of the vote. It has been suggested that there is
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widespread perception that anyone can become a legal
immigrant if they pay an official enough money. Any sys-
tem, which gives latitude to officials to regulate people’s
lives, is open to corruption (SAHRC, 2000, p. 8).

The migrants have been accused of stealing the jobs of
South Africans and this has lead to the development of xeno-
phobia, and they have increasingly become the targets of
violence.

The rise of xenophobia

Xenophobia is rife in the townships, where the migrants are
referred to as kwerekwere (disparaging word for African im-
migrant). It has been argued that xenophobia thrives where
economic deprivation and hardships are acute (Sunday
Times, 28/8/94). There was also the view that the migrants
were seen as tempting ‘scapegoats’ for the ‘country’s ills’:

With a black government in power and apartheid gone,
many black South Africans have realised that they can
no longer blame the system. Most are turning on the
most visible scapegoat – immigrants. The new govern-
ment would do well on its promise of a better life for
all before discontented South Africans turn on foreign-
ers and blame them for the country’s ills (Sunday Times,
28/8/94).

An area of direct conflict and confrontation between
the locals and foreigners has been in the informal sector,
particularly hawking. Given that South Africa has a high
unemployment rate of 35,9% (Mail and Guardian, 27/6–
5/7/01), as well as their tenuous status, most migrants start
off in the informal sector, often selling similar goods as lo-
cals. Foreign hawkers believe that they played a key role
in developing this sector, and locals were now trying to
force them out and appropriate the fruits of their labour. A
successful Nigerian trader described the situation as follows:

At first, we were very poor, but then people noticed that
we were making money. We were progressing and having
cars and such things. The local people started using our
techniques, and many people wanted to become traders.
We developed this thing, and now the local people want
to kick us out. They say that the influx of foreigners is tak-
ing their jobs, but we taught them how to do business...
(Human Rights Watch, 1998, p. 2).

Perception of the failure of the state to stem the tide of
migrants has led to the development of organisations such
as Micro Business Against Crime and Illegal Foreigners
Action Group which have advocated a boycott of foreign
street traders as well as firms employing migrants. More
disturbingly, an organisation called the Unemployed People
of South Africa has threatened to take the law into its own
hands and physically remove migrants from South Africa if
the government fails to deport them (Human Rights Watch,
1998, p. 3).

Since 1994 the African Chamber of Hawkers and In-
dependent Businessmen (ACHIB) has vociferously cam-
paigned for the expulsion of migrant hawkers, and arranged
a number of meetings and marches to rouse anti-foreigner

sentiment. In the township of Alexandra, attempts were
made by groups of South Africans to evict foreigners who
were blamed for increased crime, sexual attacks, economic
deprivation, unemployment, and other social ills (Human
Rights Watch, 1998, p. 5).

Many of these marches turned violent and foreign hawk-
ers were assaulted, and received little or no protection from
the police. In Johannesburg and Durban foreign hawkers
complained that local authorities were trying to exclude
them from applying for trading licenses. The situation was
aggravated when the Deputy Minister of Home Affairs, Ms
Lindiwe Sisulu, contended that the migrants were trading
illegally and that South Africans should receive preference
in the allocation of hawking licenses:

South Africa’s immigration policy is premised upon the
notion that no immigrant should be employed at the
detriment of a South African citizen ... As the Depart-
ment of Home Affairs does not issue immigration or work
permits to foreigners permitting them to become infor-
mal traders, those foreigners with immigration or work
permits issued to them for employment other than hawk-
ing, have in fact illegally entered the hawking business
(Human Rights Watch, 1998, p. 4).

The response of trade unions to the influx of migrants
was ambivalent. In early September 1994 the Congress of
South African Trade Union (COSATU) threatened to hold a
one day general strike in Pietermaritzburg over illegal im-
migrants. Local COSATU Chairperson, Pat Bhengu, stated
that the Union would not allow local workers to remain
unemployed while illegal foreigners took over their jobs.
He maintained that employers preferred aliens because they
were vulnerable, had no rights, could not belong to trade
unions, worked longer hours, were not entitled to leave, and
could not demand a living wage (The Natal Witness, 3/9/94).

Nationally, in spite of the increasing xenophobia and at-
tacks on aliens, COSATU argued that no amount of electric
fences could prevent people from feeling poverty and starva-
tion, and called for a regional economic development strat-
egy (Weekly Mail and Guardian, 28/4-4/5/95). COSATU
argued for severe penalties to be imposed on employers
who exploit migrants, and called upon civic organisations
to assist their integration into the residential communities
in which they lived. It also called for an amnesty which
would allow the migrants to regularise their lives, and sup-
ported voluntary repatriation (Weekly Mail and Guardian,
28/4-4/5/95).

Interestingly, two nation-wide surveys conducted by
SAMP in mid-1997 and late-1998 revealed that at least
half of the respondents did not have any direct contact
with people from other parts of Africa. Therefore, xeno-
phobic responses were not a result of personal experience
with non-citizens but rather a product of (mis) information
from secondary sources like schools, friends and the media
(Daanso and McDonald, 2000, p. 7). In some instances anti-
foreigner sentiment has been attributed to negative reporting
in the print media (Dolan and Reitzes, 1996). The dominant
view in the press
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portrays immigration from an anti-foreigner perspective
and calls for stringent and immediate controls, even an
outright banning of immigrants. This media coverage
also tends to be unanalytical, reproducing problematic
research and anti-immigrant terminology uncritically...
the media certainly have a right, even a responsibility,
to report on xenophobic attitudes and action in South
Africa... But the print media also have a responsibil-
ity to make sure they are not contributing unduly to
the problem of xenophobia by internalising xenopho-
bic language, uncritically reproducing anti-immigrant
stories and research, or giving unrestricted freedoms
to xenophobic reporters (Daanso and McDonald, 2000,
p. 8–9).

The press has to focus on the human rights of mi-
grants, as well as the regional development implications of
cross-border movements. Instead of drawing attention to the
ostensible negative aspects of migrants, there is also a need
for the media to focus on their contributions to the econ-
omy that would help dispel some myths (Dolan and Reitzes,
1996).

The rising tide of xenophobia led to demands for the
immediate deportation and repatriation of migrants, often
comprising their constitutional and human rights while they
are on South African soil:

The pressure on authorities to deport ‘illegals’ has re-
sulted in human rights abuses reminiscent of apartheid
days with tests to prove race or nationality by texture
of hair and breadth of the nose... Although important
rights are ceded by the constitution – such as the right to
administrative justice and to information – these rights
are negated by the practice of government officials. If not
outright hostility, the black foreign community experi-
ences indifference towards their grievances (The Sunday
Independent, 6 December 1998).

Problems associated with migrants: myths and realities

Illegal immigrants have been accused of taking away the
jobs of locals, lowering wages, increasing crime, spreading
diseases and increasing the pressure on health, welfare and
other social services; safety and security; correctional ser-
vices and justice. An immediate problem was that migrants
were seen to threaten the jobs of locals and also undermine
wages in an economy that had a high unemployment rate.
However, migrants contributed to the economy by buying
goods and services, and importing skills. A significant body
of research has suggested that migrants actually created job
opportunities, especially in the small, medium and micro-
enterprise sectors (Rogerson, 1997; Peberdy and Crush,
1998b; Peberdy and Rogerson, 2000).

It is interesting to note that surveys conducted by SAMP
in Namibia (Frayne and Pendleton, 2000) and Zimbabwe
(Lovemore, 2000) revealed that the majority of migrants
from these countries spent short periods of time in South
Africa, had no intention to stay in the country perma-
nently, and were engaged in circulatory migration for work

and trade purposes. Taylor and Barlow (2000) similarly
demonstrate that the majority of migrants from Lesotho and
Mozambique were not interested in settling permanently in
South Africa.

There was also some concern that migrants did not pay
taxes. In 1994 it was estimated that illegal immigrants
will cost the state R221 000 000, one tenth of the Re-
construction and Development (RDP) budget, and that this
will increase to R941,000,000 by the end of the century
(Hansard, 24/8/94). However, there was no indication of
how these figures were calculated. Politicians often made
alarmist and unfounded statements, fuelling anti-foreigner
sentiment. For example, Chief Buthelezi, Minister of Home
Affairs, stated that the employment of illegal immigrants is
unpatriotic because it deprives South Africans of jobs and
that the rising level of immigrants has awesome implications
for the RDP as they will be absorbing unacceptable propor-
tions of housing subsidies and adding to the difficulties we
will be experiencing in health care (Reitzes, 1994, p. 8).

Since migrants entered the country illegally, not much is
known about the diseases they may carry. However, when
arrested and imprisoned the state of their health is deter-
mined and the diseases they carry are brought to light. It
has been suggested that for example, the illegal immigrants
were bringing yellow fever, cholera and other sub-tropical
diseases, diseases with epidemic potential, into the coun-
try. Some were diagnosed as HIV positive. In March 1995
two such prisoners in Durban died (Maharaj and Rajkumar,
1997). About 13 000 migrant mine workers from Malawi
were repatriated from South Africa between 1988 and 1992
because 200 had tested HIV/AIDS positive (Chirwa, 1998).
However, more recent surveys have revealed, contrary to
popular belief, that the majority of migrants were not car-
riers of diseases and enjoyed good health. Therefore, they
did not increase the pressure on local facilities and services
(Maharaj and Moodley, 2000).

Exploitation of migrant workers was quite common. In
addition to lower wages, they were also deprived of benefits
like pensions and medical aid. They did not belong to trade
unions, hence they received no protection from exploita-
tion and abuse, and were often summarily dismissed. Re-
itzes (1994, p. 9) describes the migrants as a ‘marginalised
underclass who are easily open to abuse’:

Devoid of state protection, and denied any rights and
entitlements, aliens look for jobs to survive. Because of
their illegal status they are forced to accept employment
whatever the payment, risk, physical demand or working
hours involved. Exploitation of migrant labour carries
the risk of social decay, with decreasing wages and de-
teriorating working conditions... The creation of such a
rightless class also pushes many of them into the crimi-
nal underworld, either as a more attractive option or a
means of survival.

The police and politicians often associated migrants with
criminal activities without providing irrefutable evidence to
support this contention. In November 1997 Defence Min-
ister Joe Modise argued that unauthorised migrants had
contributed to the increase in crime in South Africa:
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As for crime, the army is helping the police get rid of
crime and violence in the country. However, what can
we do? We have one million illegal immigrants in our
country who commit crimes and who are mistaken by
some people for South African citizens. That is the real
problem. We have adopted strict policy and have banned
illegal immigration in order to combat the criminals
coming from neighbouring states so that we can round
up the criminals residing in South Africa (Human Rights
Watch, 1998, p. 1).

This tendency to associate the migrants with crime would
increase xenophobia and subvert human rights (Reitzes,
1997). At a policy level there has been considerable debate
about the need for a progressive migration policy with a
human rights orientation.

Changing policy perspectives

As emphasised by Croucher (1998, p. 654) immigration in
South Africa and elsewhere, is a complex social, political
and economic issue that poses numerous policy challenges
for even the most stable democratic states. In an era of glob-
alisation there has been a great deal of debate about the rights
of non-citizens: Should they have access to basic welfare and
social services? Should the same basic human rights apply
to citizens and non-citizens? This debate has been particu-
larly acrimonious in South Africa (McDonald, Mashike and
Golden, 1999).

Official policy towards the illegal immigrants has also
sometimes been confusing, incoherent and contradictory be-
cause the government had been caught unawares by the
enormity, complexity and seeming intractability of dealing
with large scale black immigration (Mercury, 26/10/95).
Various policy options have been advocated to resolve the
illegal immigrant issue, ranging from tighter border controls
and implementation of law and order, to those that attempt to
understand the problem in its regional and historical context.

Aliens Control Act: ‘Control, Exclusion and Expulsion’

In 1994 official government policy towards illegals was em-
bodied in the Aliens Control Act (1991) which provided for
the deportation of culprits, as well as the prosecution of those
who employed them and was a piece of legislation premised
on principles of control, exclusion and expulsion (Crush,
1999, p. 2). Historically, immigration legislation in South
Africa demonstrated and increasing disregard for account-
ability, transparency and due process (Peberdy and Crush,
1998a, p. 18). The post-apartheid government acquired a
migration management system characterised by corruption,
racial double standards and special privileges for certain
employers (Crush, 1999, p. 1). In a democratic era it was
essential for new immigration legislation because the

Aliens Control Act is extremely opaque in its language
and structure, so that it is difficult to decide what proce-
dures should be followed or what rights detainees hold.
It also confers an unacceptable level of administrative

discretion. Procedures used to process applications are
not contained in the act, or in the regulations made under
the act, but in internal documents that are not publicly
available or legally binding (Crush, 1998, p. 14).

The Aliens Control Act was described by the Human
Rights Watch (1998, p. 4) organisation as an obsolete relic
of the apartheid era, which conflicted with internationally
accepted human rights norms and the South African consti-
tution. While racial provisions governing immigration were
removed in 1991, the Aliens Act retained a high level of
ministerial discretion, a lack of accountability for adminis-
trative decisions taken, and little due process for those who
failed to satisfy administrative officials of their legal status
(Republic of South Africa, 1997, p. 20).

In terms of the Act, it was an offence to employ, enter
into any agreement with, conduct any business with, harbour
or make immovable property available to illegal immigrants
(Daily News, 7/11/94). However, person power and funding
shortages made it difficult to stringently apply the provisions
of the Aliens Act (Hansard, 24/8/94, col. 276). The prob-
lem was aggravated by South Africa’s long borders, political
and humanitarian considerations which prevented the more
effective use of electrified border fences, and inconsistent
procedures at different entry points (Hough, 1995).

In August 1994 the government established an Inter-
Departmental Committee on Illegal Aliens in order to ad-
dress the problem. The Committee had representatives from
the departments of home affairs, justice, customs and ex-
cise, correctional services as well as input from the police
and defence force (Natal Witness, 31/1/95). This was fol-
lowed by the establishment of two Alien Tracing Units in
each province on 1 November 1994. The Minister of Home
Affairs emphasised that greater control and restriction of il-
legals were handicapped by the availability of person power
and funds (Hansard, 24/8/94 col. 276).

However, if the illegal immigrant issue was viewed as
matter of law and order, then the problem was likely to be
aggravated in the long term. Such an approach will foster
the development of a ‘criminal underclass’, increase xeno-
phobia and lead to regional destabilisation. Ultimately this
will violate the human rights pledge of the African Na-
tional Congress, in terms of which the moral responsibility
of the state is assumed to transcend territorial boundaries
(Reitzes, 1994, p. 11).

African leaders in southern Africa, while agreeing that
illegal migration should be discouraged, believed that this
form of immigration was inevitable. The message from
African leaders attending the Southern African Economic
Summit in Johannesburg in May 1995 was that since South
Africa was the most powerful nation in the region, it will
have to accept illegal immigrants from its poorer neighbours
(Natal Mercury, 12/5/95). As a member of the Southern
African Development Community (SADC), and given its
support for regional co-operation and development, South
Africa will have to take some responsibility for those who
live outside its borders. However, Reitzes (1995, p. 31) ques-
tions whether it is tenable that this responsibility holds only
if they remain beyond those borders.
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At a cabinet meeting of the Government of South Africa
on 21 February 1996, it was agreed to give illegal mi-
grants from southern African states a partial reprieve. The
Cabinet agreed that migrants from the twelve states of the
SADC living in South Africa could apply for permanent
residence provided that they met certain conditions (Mer-
cury, 22/2/96). In terms of the agreement migrants who
could verify that they had resided in the country for five
years, did not have a criminal record, and were either eco-
nomically productive or married to a South African, or had
dependent offspring in South Africa, could apply for perma-
nent residence. Although the Department of Home Affairs
anticipated that one million persons would qualify, only
124,073 out of a total of 201,602 applicants were success-
ful (Mahlutshana, 1999, p. 31). There were several reasons
for the modest number of applicants, including a general
lack of access to information among the target population
due to poverty and illiteracy, costs associated with appli-
cations, fear of detection, as well as corruption within the
application process (Human Rights Watch, 1998, p. 6).

The Green Paper: A rights based approach

In late 1996 the government appointed a Green Paper task
group to develop a new framework for revising migration
legislation. In pointing out that many aspects of the Aliens
Control Act would probably not withstand the test of consti-
tutionality, the task group argued that the challenge facing
South Africa is to transform a racially motivated immigra-
tion/migration system into a non-racial and rational policy
response to the objective needs of the country (Republic of
South Africa, 1997, p. 19). The task group recommended
that a new Immigration, Naturalisation and Migration Act
should replace the Aliens Control Act.

The new Act should be rights based and should con-
form to Constitutional and international requirements. For
historical reasons citizens of SADC countries should have
special migration privileges. A Department of Citizenship
and Immigration Services should be responsible for the en-
forcement of migration policy, in contrast to the existing
situation where the Department of Home Affairs, the police
and the army have been responsible for this function, and
clearly lacked capacity (Republic of South Africa, 1997).

The Draft Green Paper on International Migration, re-
leased in May 1997, argued for a migration policy which
was humane and took cognisance of global realities, and was
consistent with the new Constitution and Bill of Rights:

Such a response must be rights-regarding, consistent
with the Constitution, and sensitive to the regional and
global context in which we seek to promote economic
growth and domestic development.
To put it more practically, instead of letting whites in
and keeping blacks out as candidates for naturalisation,
as was apartheid’s want, we should admit individuals
who have desirable skills, expertise, resources and en-
trepreneurial will, if they add value, and if our own
people cannot now or in the future fill the need in
whichever niches of life economic development will un-
doubtedly create. We argue, therefore, in favour of more

open and effectively managed rules of entry driven by
labour-market need (Republic of South Africa, 1997,
p. 19).

The Draft Paper acknowledged South Africa’s historical
and political linkages with other countries in the region. It
maintained that as long as there was widespread inequal-
ities and polarised economic growth in the region, South
Africa would continue to attract large numbers of migrants.
The Green Paper suggested that the problem of unauthorised
migration should in part be dealt with by giving bona fide
economic migrants from other SADC countries, who have no
intention of settling here permanently, increased opportuni-
ties for legal participation in our labour market (Republic
of South Africa, 1997, p. 11).

It was pointed out that South African jurisprudence on
immigration is not well developed and focuses on ‘arrest,
detention and removals’, a hangover from the apartheid
era. The Green Paper advanced the following principles
that should guide the implementation of a new immigration
policy:

that enforcement should be rights based; that it must
focus on people who are unauthorised immigrants; and
that it must strengthen the capacity of government to:
detect the fraudulent use of documents; provide effec-
tive surveillance of smuggling routes; and strategically
monitor national borders in areas where clandestine mi-
gration is known to occur (Republic of South Africa,
1997, p. 27).

Since the Department of Home Affairs did not have the
capacity to enforce immigration policy, the Green Paper ad-
vocated the establishment of a Department of Citizenship
and Immigration Services (DCIS). The DCIS should deal
only with immigration issues.

There was some concern that the Green Paper was silent
on the gender issue. While the Aliens Control Act favoured
men, this was tacitly endorsed by the Green Paper (Dodson,
2000). Nevertheless, the Green Paper was well received in
business, economic and political circles. However, no at-
tempt was made to immediately translate the principles in
the Green Paper into formal legislation and the next step,
the establishment of a white paper commission was de-
layed. The leadership of the Department of Home Affairs
was not happy with the recommendations of the Green Pa-
per and immigration legislative reform was stalled (Human
Rights Watch, 1998). The white paper on migration was only
released in March 1999.

The White Paper: Big Brother is watching

The White Paper acknowledged that migration is a function
of larger geopolitical and transnational economic dynamics
as encapsulated in the process of globalisation:

The challenge for South Africa is to formulate policy
that takes advantage of the positive aspects of globali-
sation, including the unprecedented movement of people
with skills, expertise, resources, entrepreneurship and
capital, which will support the country’s efforts at recon-
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struction, development and nation-building (Republic of
South Africa, 1999, p. 6).

However, compared to the progressive recommendations
of the Green Paper, the White Paper was actually retrogres-
sive. The White Paper echoed the popular xenophobic view
that migrants were linked to crime, competed with citizens
for jobs, increased pressure on social services, and con-
tributed to corruption. It does not provide any evidence to
support these claims, and ignored research that suggested
that this was not so (Republic of South Africa, 1999). There
would heavy penalties for employers of illegal immigrants.
However, according to the Centre for Development Enter-
prise (1997b, p. 8) in countries with a large thriving informal
sector it is difficult to enforce employer sanctions, and this
could also aggravate discrimination against certain groups
within a country as well as heighten xenophobic tendencies.

The intention was to cultivate an environment which does
not offer them (migrants) opportunities of employment and
free available public services which they cannot find in their
countries of origin (Republic of South Africa, 1999, p. 31).
The focus was on enforcement and in the White Paper the

administrative and policy emphasis is shifted from bor-
der control to community and workplace inspection with
the participation of communities and the co-operation
of other branches and spheres of government. Proce-
dures related to the issuance of permits are simplified to
shift resources towards enforcement (Republic of South
Africa, 1999, p. 20).

According to the White Paper the government expects
civil society to play a critical watchdog role in enforcing
immigration laws by ensuring that the community was not
sheltering non-citizens:

By checking, in co-operation with the community,
whether illegal aliens are receiving services from banks,
hospitals, schools and providers of water supply or elec-
tricity, they should contribute to creating the perception
that South Africa is not a good receptacle of illegal
immigration (Republic of South Africa, 1999, p. 16).4

However, such a policy shift was extremely distressing
given the high levels of xenophobia and negative attitudes
towards foreigners from Africa. There was enormous poten-
tial for witch hunts, vigilantism and grievous human rights
abuses which would well outweigh any potential benefit
from community participation (Mattes et al., 2000, p. 216).
The police would be trained to identify illegal immigrants
and authenticate nationality and citizenship (Republic of
South Africa, 1999). The notion that citizens have to produce
proof of their citizenship is alarming and is reminiscent of
the apartheid era and influx control (SAHRC, 2000). The
SAHR (2000, p. 3) argued that there was a need to adopt a
humane management-orientated approach to migration pol-
icy which recognises both our moral and historical ties to
the region.

While the SAHRC (1999) recognised the need for the
state to control immigration, it provided compelling evi-
dence of the unwarranted anguish suffered by foreigners as
well as South Africans as a result of the execution of existing

enforcement procedures. This had serious repercussions for
building a human rights culture:

If a society’s respect for the basic humanity of its people
can best be measured by its treatment of the most vulner-
able in its midst, then the treatment of suspected illegal
immigrants... offers a disturbing testament to the great
distance South Africa must still travel to build a national
culture of human rights (SAHRC, 1999, p. 4).

As pointed out by SAMP, the White Paper was pervaded
with the neo-Malthusian view that South Africa has reached
its ‘carrying capacity’ and any population increase would
be untenable (SAMP, 2000, p. 2). However, carrying capac-
ity cannot be determined simply by considering population
and resources, and other variables such as qualifications
and skills, economic growth rate, level of development, etc.
must be considered. The White Paper uncritically accepts
the notion that South Africa is being overwhelmed by illegal
immigrants in spite of a significant body of research which
suggested that such figures have been grossly exaggerated
and based on research which was methodologically flawed
(SAMP, 2000).

The sea of change between the Green and White papers
reflects the tensions in the ruling alliance in Government
of National Unity which comprises the majority ANC and
the minority Inkatha Freedom Party (IFP). The Minister of
Home Affairs, Chief Mangosuthu Buthelezi, has consis-
tently advocated a conservative, regulatory migration policy.
The Parliamentary Portfolio Committee on Home Affairs
identified numerous problems with the White Paper. In spite
of this, the Draft Immigration Bill to implement the White
Paper on International Immigration was released on 15 Feb-
ruary 2000 by the Minister. According to SAMP Project
Director, Vincent Williams, the Bill had been drafted with-
out a clearly articulated government policy on migration...
the Bill did not represent any strategic shift in mindset and
was merely a sophistication of the worse provisions of the
Aliens Control Act (Mail and Guardian, 20–26/7/01).

Conclusion

While South Africa’s political transformation has been
lauded internationally, one of the greatest challenges facing
the post-apartheid democratic government is immigration
and the need for a more humane policy. While the initial in-
flux was from southern Africa, extensive research conducted
by SAMP indicates that migrants are coming to South Africa
from across the African continent, and that this was not go-
ing to be halted regardless of how draconian a policy regime
is put in place (McDonald, 2000, p. 8). The reasons for this
are steeped in a variety of social, political, economic and his-
torical situations. The main reason for migrants leaving their
home countries was a lack of employment opportunities.
Therefore, the migrants could be referred to as ‘economic
refugees’. As a result of their illegal status migrants led a
tenuous existence, and were subject to xenophobic attacks.

Xenophobia developed because of the great expectations
of the poverty-stricken masses and the inability of the new
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democratic government to deliver immediately. The ‘en-
emy’ was no longer the apartheid state, but foreigners who
were undermining and exploiting local opportunities (Ma-
haraj and Rajkumar, 1997). Xenophobia thrives when there
is competition for employment and social problems increase:
illegal immigrants become tempting scapegoats for alien-
ated citizens (Wood, 1994, p. 625). However, with their
skills, experience and entrepreneurial ability migrants con-
tributed to the economy, but were vulnerable to exploitation.
As Cohen (1991, p. 158) has emphasised, the immigrants
formed part of a ‘helot class’, who were basically at the
mercy of ruthless landlords or exploitative employers, cut
off from the protection of the police and the courts, and ex-
cluded from the political and social benefits of the country
in which they presently lived.

The Aliens Control Act of the apartheid era, with its em-
phasis on arrest, detention and deportation is still used to
regulate migration. The Green Paper recognised the symbi-
otic linkages between South Africa and other countries in the
region, and called for a humane policy which was consistent
with the new Constitution. In contrast to these progressive
recommendations, the White Paper was actually retrogres-
sive. Endorsing unsubstantiated xenophobic tendencies, and
adopting a law and order approach, it emphasised the role
of civil society in enforcing immigration legislation. Police
would have the right to request people to provide proof of
citizenship on request, an experience similar to that of the
influx control era of the apartheid regime.

It is evident from the various contradictory statements
made by government officials and politicians that there was
a lack of consensus relating to the necessity for a progres-
sive migration policy. There was an imperative for a radical
transformation of migration policy in a democratic society
committed to nurturing a human rights culture. There is an
especially urgent need for academics, the media, and NGOs
to articulate a migration policy which adopts a sensitive
human rights approach, takes cognisance of the historical
regional economic linkages, and considers the creative ways
in which migrants contribute to the local economy.

Endnotes

1Helpful comments from Alan Nash and two anonymous
referees are gratefully acknowledged.
2United Nations Economic and Social Council Commission
on Human Rights, Fifty-seventh session, Item 14 of the
provisional agenda, 18 January 2001, p. 4.
3SAMP is an independent research organisation and its man-
date is to provide information services and policy advice on
the development, transformation and implementation of new
migration policy frameworks and legislation in the South-
ern African region. Within this broader regional context, a
primary aim of the project is to assist in the development
of a new immigration policy for post-apartheid South Africa
(SAMP, 2000, p. 18).
4This was similar to Proposition 187 introduced by Cal-
ifronian Governor Pete Wilson to deny social services to
undocumented migrants, and in terms of which service

providers were required by law to report the presence of such
individuals to the authorities (Diamond, 1996).
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